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LOCAL GOVERNMENT REVENUES POST 1993
LEGISLATIVE SESSION: A COMBINATION OF NEW AND
IMPROVED

MARY KAY FALCONER,* LYNDA K. BARROW,**
& STEVEN O'CAIN***

D

ESPITE being in a tax-shy political era when many people are
questioning the accountability of elected officials, local governments still managed to receive revenue increases during the 1993 Florida legislative session. New revenue will be generated by a new local
option gas tax, the continuation of authority to levy improved local
discretionary sales surtaxes, an opportunity to increase occupational
license taxes after their reform, and finally, a significant change in the
municipal revenue sharing program. All combined, local government
revenues received substantial attention from the Florida Legislature in
1993.
The following discussion first illustrates the reasons for the attention placed on local government revenues by the Legislature in the
1993 session, and then concentrates on those taxes affected: the local
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discretionary sales surtaxes, particularly the local government infrastructure surtax; the local option gas taxes; the local occupational license tax; and the municipal revenue sharing program. Coverage of
each of these revenues will include: a brief history of the revenue, the
relevant case law, the impact of the 1993 revisions, and a discussion of
particular issues that may merit attention in the future. It will become
apparent as each type of revenue is discussed, that each is unique in its
historical path and contribution to local government revenue-raising
authority.
I.

REASONS FOR RECENT ELEVATED ACTIVITY IN LOCAL GOVERNMENT

REWENUES

The increased legislative activity on local government revenue in
1993 can be attributed to a number of factors. One of the major reasons was the 1990 passage of the mandates constitutional amendment,
which restricts the Legislature's passage of general laws that require a
local government to increase its expenditures or limit its revenue raising authority,' by imposing several constraints on the legislative process for this type of legislation. 2 While the mandate limitation includes
some exemptions and exceptions, it symbolizes a powerful effort to.
control legislative action affecting local government revenue. The Legislature's operating sentiment has been to only authorize new or expanded revenues to local governments when a "fiscally significant
mandate" is proposed.3 Several such mandates appeared during the
1993 legislative session, including an assortment of requirements embodied in legislation containing recommendations originally proposed
by the Third Environmental Land Management Study (ELMS) Committee, 4 and amendments to the Solid Waste Management Act of

1. FLA. CONST. art. ViI, § 18.
2. STAFF OF FLA. JT. ADVIS. COUNCIL ON INTERGOVTL. REL., 1991 REPORT ON MANDATES
AND MEASURES AFFECTING LOCAL GOVERNMENT FISCAL CAPACITY 20-25 (Sept. 1991) (on file with
comm.) [hereinafter ACIR 1991 MANDATES REPORT].
3. Id.; STAFF OF FLA. JT. ADVIS. COUNCIL ON INTERGOVTL. REL., 1992 SUPPLEMENT TO THE
1991 REPORT ON MANDATES AND MEASURES AFFECTING LOCAL GOVERNMENT FISCAL CAPACITY 12
(Supp. 1992) (on file with comm.) [hereinafter ACIR 1992 SuPP. TO MANDATES REPORT]. Both
reports identified a number of mandates passed by the Legislature, but none were estimated to
be above the significant fiscal threshold of ten cents per person, which was established as a
policy of the Florida Legislature. Memorandum and attachments from Gwen Margolis, then-Fla.
S. President, Dem., North Miami, and T.K. Wetherell, then-Fla. H.R. Speaker, Dem., Daytona
Beach, to Members, Fla. H.R. and S. at 4 (Mar. 21, 1991) (requesting members to read and
follow the attached Florida Legislature Mandate Guidelines) (on file with Fla. S. President's or
H.R. Speaker's Office).
4. Ch. 93-206, § 6, 1993 Fla. Laws 1887, 1893-97 (amending FLA. STAT. § 163.3177 (Supp.
1992)); id. § 13, 1993 Fla. Laws at 1907-11 (amending FLA. STAT. § 163.3191 (Supp. 1992)); id.,

19931

LOCAL GO VERNMENT REVENUES

1988,1 as well as the emergency management and disaster preparedness
legislation .6
Another reason for the increased attention on local government revenues during the 1993 session was the elevated legislative awareness
of the overwhelming demands for local governments to provide services and infrastructure. As local governments with limited revenueraising authority respond to the influx of new residents, and face opposition to tax increases, fiscal stress and strain have become a reality. 7 During the last decade, several attempts have been made to
determine the revenue needs of local governments. For instance, the
State Comprehensive Plan Committee, or "Zwick Commission," 8
found that the cost of implementing the State Comprehensive Plan
over a ten-year period would be approximately $35 billion at the state
level, and $17.9 billion at the local level. 9 In an attempt to address
these needs, the committee issued recommendations for modifying
*and expanding local government revenues. '0
Since 1987, efforts to document local government service needs
have generally focused on one particular type of infrastructure, such
as transportation" or stormwater.12 More recently, however, the Flor-

§ 43, 1993 Fla. Laws at 1935-41 (codified at FLA. STAT. § 240.155 (1993)). The staff analysis for
this legislation found the fiscal impact on local governments to be indeterminate. Staff of Fla.
H.R. Comms. on Govtl. Ops. & Comm'y Aff., CS for CS for HB 2315 (1993) Staff Analysis 29
(Mar. 26, 1993) (on file with comms.).
5. Ch. 93-207, 1993 Fla. Laws 1976.
6. Ch. 93-211, 1993 Fla. Laws 2095.
7. See Mary Kay Falconer, Fiscal Stress Among Local Governments: Definition, Measurement, and the State's Impact, 20 STETSON L. REv. 809 (1991).
8. The State Comprehensive Plan Committee, created in 1985, was charged with the responsibility of determining the cost of implementing the State Comprehensive Plan and identifying revenues to meet the costs. Ch. 85-57, § 3, 1985 Fla. Laws 295, 322-23.
9. STATE COMPREHENSIVE PLAN COMM., 1987 FINAL REPORT, KEYS TO FLORIDA'S FUTURE:
WINNINO IN A COMPETITIVE WORLD 3, 27 (Feb. 1987) (on file with comm.) [hereinafter STATE
COMP. PLAN Cos . FINAL REPORT].
10. The Committee recommended restructuring the municipal revenue sharing program, id.
at 3, 39; broadening the utility tax to include cable television and to allow the counties to levy
the utility tax in unincorporated areas, id. at 3, 29; removing limits on local occupational license
taxes, id. at 3-4, 40; and, if local needs are not met, authorizing local governments to levy a onecent local option sales tax, id. at 4, 40.
11. Memorandum from Robert Bradley, Mary Kay Falconer, and Shannon Starace, ACIR
staff, to ACIR members (Oct. 26, 1989) (discussing Local Government Transportation Needs
Survey) (on file with comm.). In 1991, the Florida Department of Transportation updated the
Florida ACIR survey, addressing local transportation needs for the prospective five year period,
beginning in 1991. FLORIDA DEP'T OF TRANSP., FIVE YEAR LOCAL TRANSPORTATION NEEDS SURVEY (Jan. 1991) (on file with comm.).
12.

STAFF OF FLA. ADVIS. COUNCIL ON INTERGOVTL. REL., FAXNET SURVEY CONDUCTED ON

93 COUNTIES AND mtUNICIPALrrEs REGARDING STORMWATER uTILITEs (Jan. 24, 1992 through Feb.

4, 1992) (on file with comm.); Memorandum from David Cooper, ACIR staff, to Concerned
Persons (Feb. 10, 1992) (discussing results of Fla. ACIR Faxnet survey) (on file with comm.).
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ida Tax and Budget Reform Commission initiated efforts to determine
a broader selection of needs. 3 Commission research showed that
counties will experience a deficit in 1995, and municipalities will face a
similar deficit in 1996.14 The Commission recommended several revisions to local government revenues, including revisions to the homestead exemption 5 and greater flexibility in local government
6
revenues.

Support during the 1992-93 legislative interim from policy commissions, as well as statewide associations representing local governments, also was instrumental in the initiation and successful
movement of revenue-raising legislation through the process. The
Third ELMS Committee, which was appointed by the Governor to
address a wide variety of issues related to growth management, ' " recommended that local government's authority to levy the infrastructure
surtax be continued, and that local governments be authorized to levy
a new statewide gas tax. 8
Action taken by the Advisory Council on Intergovernmental Relations (ACIR) was another catalyst in the development of local revenue
legislation.' 9 Before the 1993 legislative session, the ACIR recommended the continuation of the local government infrastructure surtax, the reform of the local occupational license tax, and the
elimination of the seven percent annual increase to Metro-Dade's dis-

13. Article XI, section 6 of the Florida Constitution provides for the Taxation and Budget
Commission to be established every tenth year, beginning in 1990. The Commission's 22 members examine, among other matters: the revenue needs and expenditure process of the state;
policy relating to the ability of the state and local government to tax and adequately fund governmental operations and capital expenditures; alternative methods for raising sufficient revenues for the needs of the state; and constitutional limitations on taxation and expenditures on the
local level. Fla. HJR 1616 (1988) (proposed amendment to FLA. CONST. art. XI, § 6) (adopted in
1988).
14. K. SPITZER AND ASSOCIATEs/CFF ASSOCIATES, FLORIDA TAXATION & BUDGET REFORM
COMM'N, FLORIDA LOCAL GOVERNMENT REVENUE AND EXPENDITURE FORECASTS, 1991-2000
(Sept. 24, 1991) (on file with comm'n.).
15. FLORIDA TAXATION & BUDGET REFORM COMM'N, FiLORIDA's FISCAL FUTrR: BALANCING
NEEDS & TAXES 84 (May 1992) (on file with comm'n.).
16. Id. at 7778.
17. Fla. Exec. Order No. 91-291 (Nov. 19, 1991).
18. The final report of the Third ELMS Committee supported the continued authorization
of the local government infrastructure surtax. ENVIRONMENTAL LAND MANAGEMENT STUDY,
BUILDING SUCCESSFUL CoMUNITIS: FINAL REPORT 63 (Dec. 1992) (recommendation 89) (on file
with comm.). The report also recommended increasing the state'motor fuel tax by at least ten
cents per gallon. Id. at 64-65 (recommendation 91).
19. The Florida ACIR is an entity of the Florida Legislature created by statute in 1977. Ch.
77-340, § 1, 1977 Fla. Laws 1457 (codified at FLA. STAT. § 163.703 (1977)). One of its statutory
responsibilities is to recommend new sources of local government revenue to offset the cost of
legislative mandates. FLA. STAT. § 163.705(3) (1977).
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tribution in the Municipal Revenue Sharing Program.20 The Florida
Association of Counties and the Florida League of Cities also included local government revenue enhancements and reforms in their
legislative recommendations .21
Public policy favoring greater equality in tax and revenue programs
may also have played a role in persuading legislators to take action on
local government revenues during 1993. This was evident in the reform of the local occupational license tax and the municipal revenue
sharing program, as well as the amendments made to make the sales
tax base underlying the local discretionary sales surtax consistent with
that of the state.2 2 Strengthening local control of local government tax
decisions was another policy inherent in 1993 revenue legislation. For
example, legislation authorized the levy of a local option gas tax with
an extraordinary vote of the local governing body, without referen23
dum approval.
II.
A.

LOCAL DISCRETIONARY SALES SURTAXES

The Local Government InfrastructureSurtax Before 1993

Among a confusing array of local discretionary sales surtaxes, the
most commonly levied is the local government infrastructure surtax.24
This surtax was originally authorized in 1987 and, since its enactment,
its levy has required approval through a local referendum.25 Originally, the sales tax rate was interpreted as up to one percent on all
20. Fla. Jt. Advis. Council on Intergovtl. Rel., minutes of May 9, 1993 meeting, at 6
(Docket Book of May 20-21, 1993) (on file with comm.).
21. FLORIDA LEAGUE OF CrrIs, 1993 LEGISLATIVE POLICY STATEMENT 5s-6s, 12s (Nov. 20,
1992)(LOCATION); FLORiDA ASS'N or COUNTIES, 1993 LEOISI.ArVE PROGRAMa
(Dec. 1992) (segment
on finance and taxation) (LOCATION).
22. In 1993, the statute was amended to provide that local discretionary surtaxes are to be
applied to services. The tax on any sales amount over $5,000 applies to all services, except long
distance telephone service. Ch. 93-222, § 2, 1993 Fla. Laws 2320 (amending FLA. STAT. §
212.054(2)(a) (Supp. 1992)). In 1992, even though several exemptions to the state sales tax were
repealed, the sales tax base for the local discretionary sales surtaxes did not experience the same
change. Transmittal Memorandum, No. 93-16, Admin. Rule 12A-1.0161(9), Dep't of Rev. Rules
and Regs. 10 (May 13, 1993)[hereinafter Dep't of Rev. Rule Amend. Memo].
23. Ch. 93-206, § 40, 1993 Fla. Laws 1930 (amending FLA. STAT. § 336.025(1)(b) (Supp.
1992)).
24. FLA. STAT. § 212.055(2) (Supp. 1992). In addition to the local government infrastructure
surtax, local discretionary sales surtaxes include a charter county transit system surtax, id. §
212.055(1); a small county surtax, id. § 212.055(3); an indigent care surtax, id. § 212.055(4); a
county public hospital surtax, id. § 212.055(5); and a small county indigent care surtax, id. §
212.055(6).
25. This tax was authorized as part of the Local Government Infrastructure Commitment
Act, ch. 87-239, § 2, 1987 Fla. Laws 1611, 1612-14 (codified at FLA. STAT. § 212.055(3) (1987)).
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taxable transactions under chapter 212, FloridaStatutes. 26 During the
same year, the Legislature clarified the surtax rate: the tax could be
levied only at the rate of one-half of one percent or one percent. 27 The
1987 legislation allowed municipalities to initiate the referendum necessary to levy the tax if the county failed to do S0.21 The distribution
of the proceeds of the tax was determined by an interlocal agreement
or by the half-cent sales tax distribution formulas found in section
218, Florida Statutes.29 A local government could only spend the
funds on "financing, planning, and construction of infrastructure,"
and the maximum length of time for the tax levy was fifteen years.3"
The 1987 law initially required referendum approval of the tax levy
before November 30, 1992.31

An ACIR survey conducted in May 1993 showed that twenty-six
counties currently levy this surtax, which will provide the counties
with an estimated $168.9 million and the municipalities within those
counties will receive an estimated $91.6 million during the 1993-94 fiscal year.3 2 DeSoto, Gadsden, Hendry, Highlands, Lake, Suwannee,
and Wakulla counties levied the tax during its first authorized year.33
The only counties with a population greater than 200,000 that currently levy this tax are Escambia, Leon, Pinellas, Sarasota, and Seminole.34 Eight of the twenty-nine counties that have levied this surtax
since its enactment did not approve the levy for the statutorily author35
ized maximum of fifteen years.

Since 1987, the local government infrastructure surtax has been affected by several statutory amendments. For instance, in 1990 the leg26. Id. at 1612. Chapter 87-239 reads "up to 20 percent of any tax paid to the state. ....."
Id. § 3, 1987 Fla. Laws at 1612. The state's sales tax at the time was five cents, resulting in the
interpretation of "up to one percent," or one cent. See also STAFF OF FLA. ADVIS. COUNCIL ON
INTERGOVTL. REt., LOCAL (5Vlr&NMENT FINANCIAL INFORMATION HANDBOOK 165 (July 1993) (on

file with comm.) [hereinafter ACIK 1993 FINANCIAL HANDBOOK). In 1987, Section 212, Florida
Statutes covered taxes on sales of tangible personal property, admissions, rentals and services,
and taxes on sales of motor and special fuels. FLA. STAT. § 212 (1987).
27. Ch. 87-548, § 12, 1987 Fla. Laws 50 (codified at FLA. STAT. § 212.055(2)(a) (1991)).
28. Ch. 87-239, § 2 1987 Fla. Laws 1611, 1612 (codified at FLA. STAT. § 212.055(2)(a)
(1991)).
29. Id. at 1613 (codified at FLA. STAT. §§ 212.055(2)(c) (1991)).
30. Id. at 1612 (codified at § 212.055 (2)(a) (1991)).
31. Id. at 1614 (codified at FLA. STAT. § 212.055(3)(i) (1987)).
32. ACIR 1993 FINANCIAL HANDBOOK, supra note 26, at 21. If all counties levied the local
government infrastructure surtax at the one percent rate, the total estimated revenue available
for local governments in fiscal year 1993-94 would be $1.37 billion. Id. at 199.
33. Id. at 180 (Figure 8.1).
34. Id. at 181 (Table 8.1).

35.

Id. at 180. Pinellas, Sarasota, and Seminole counties approved a ten-year levy; Gadsden

County approved an eight-year levy; Escambia County approved a seven-year levy; Manatee
County approved a four-year levy; and Okaloosa County approved a two-year levy. Id. Jackson

County approved a ten-year levy, which was later repealed. Id.
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islature expanded the use of the infrastructure surtax funds by
allowing counties to share the proceeds with school boards, 36 and to
use the funds to acquire land for public recreation, conservation, or
for the protection of natural resources.1 7 Prior to 1990, the use of
these tax proceeds was limited to financing, planning, and constructing infrastructure. 8 The 1990 amendment also expressly prohibited using the proceeds of this tax to supplant or replace user fees or reduce
ad valorem taxes. 3 9
B.

The 1992 Local DiscretionarySales Surtaxes Addressing Small
County Needs

In 1992, several new local discretionary sales surtaxes were introduced to address small county needs. 40 One of these was the small
county surtax, which is a revised form of the local government infrastructure surtax that permits a small county 4' to levy a one-half of one
percent or a one percent sales surtax.42 The tax may be levied by an
ordinance enacted by an extraordinary vote of the members of the
county governing body; however, referendum approval is required if
the tax is levied to service bond indebtedness. 43 The tax proceeds are
to be distributed to the county and its municipalities according to an
interlocal agreement, 44 or according to the half-cent sales tax distribu-

36.

Ch. 90-282,

§

1, 1990 Fla. Laws 2168 (codified at

FLA. STAr.

§ 212.055(2)(c)-(d) (Supp.

1990)).
37. Ch. 90-132, § 85, 1990 Fla. Laws 486 (amending FLA. STAT. § 212.055(2)(d)1 (1989)).
38. FLA. STAT. § 212.055(2) (1989).
39. Ch. 90-282, § 1, 1992 Fla. Laws 2168 (codified at FLA. STAT. § 212.055(2) (Supp.
1990)).
40. Ch. 92-309, § 1, 1992 Fla. Laws 2946, 2949-54 (codified at FLA. STAT. § 212.055(3), (6)
(Supp. 1992)).
41. A qualifying small county is a county with a population of 50,000 or less on April 1,
1992. Id. § 1, 1992 Fla. Laws at 2949 (codified at FLA. STAT. § 212.055(3)(a) (Supp. 1992)).
42. Id.
43. Id.; see also 1990 FLA. Arr'Y GEN. ANN. REP. 295, 296; 1988 FLA. ArT'Y GEN. ANN.
REP. 196, 197. Before 1992, the statute specifically stated that referendum approval was required
to levy the tax for all purposes. Thus, a referendum was required to levy the tax to service bond
debts incurred prior to the effective date of the statute authorizing the surtax. Currently, referendum approval is not required to impose this tax unless the revenues are used to service bond
indebtedness. Ch. 92-309, § 1, 1992 Fla. Laws 2949 (codified at FLA. STAT. § 212.055(3)(a)
(Supp. 1992)). If the surtax revenues are to be expended for operating purposes, an extraordinary majority vote of the county governing body is required to levy the surtax. Id.
44. Id. (codified at FLA. STAT. § 212.055(3)(c) (Supp. 1992)). The interlocal agreement is
between the county governing body and the governing bodies of the municipalities representing
the majority of the county's municipal population, and may include a school district with the
consent of the aforementioned participating governing bodies. Id. (codified at FLA. STAT. §
212.055(3)(d)1. (Supp. 1992)).
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tion formulas provided in section 218.62, FloridaStatutes.45 If the surtax was levied by referendum approval, the tax proceeds may be used
for school district expenses; for servicing bond indebtedness related to
infrastructure; or for land acquisitions 6 If the surtax was levied by
ordinance, the proceeds may be used for the operating expenses or
any public purpose authorized in the same ordinance which levied the
surtax. 47

The small county indigent care surtax, enacted in 1992, also addresses small county needs. 41 It is intended to help small counties fund

a broad range of health49 care services for indigent and medically deprived county residents.
This grant of additional tax authority to local governments was not
without limitation. The statute clarified that the combined levy of the
local government infrastructure surtax, the small county surtax, the
indigent care surtax,10 the county public hospital surtax,"1 and the
small county indigent care surtax may not exceed 10%.52
C.

The 1993 Amendments to the Local Government Infrastructure
Surtax

Interest in the future of the local government infrastructure surtax
peaked during the 1992-93 legislative interim because of the November
30, 1992, statutory deadline for referendum approval of the levy. As a
result of the 1992 small county surtax authorization, the issue before
the Legislature was the future of the local government infrastructure
surtax for counties with a population greater than 50,000. The 1993
legislation reauthorized the tax and made several revisions to its origi-

45. Id. The distribution formula for the county is computed by dividing the sum of the
population of the unincorporated area plus two-thirds of the population of the incorporated area
by the sum of the total county population plus two-thirds of the population of the incorporated
area. FLA. STAT. § 218.63(2) (1991). The distribution for each municipal government is computed
by dividing the population of the municipality by the sum of the total county population plus
two-thirds of the population of the incorporated area. Id. § 218.63(3).
46. Ch. 92-309, § 1, 1992 Fla. Laws 2946, 2950 (codified at FLA. STAT. § 212.055(3)(d)l.
(Supp. 1992)). To reiterate, these are the same purposes for which the local government infrastructure surtax proceeds may be presently used.
47. Id.
48. Id. at 2953-54 (codified at FLA. STAT. § 212.055(6) (Supp. 1992)).
49. Id.
50. Hillsborough County was the only county levying the indigent care surtax as of May
1993, although Broward, Palm Beach, and Pinellas counties are authorized to levy the tax. 1993
ACIR FINANCIAL HANDBOOK, supra note 26, at 181 (Table 8.1).
51. Dade County is the only county authorized to levy the county public hospital surtax and
is currently levying the surtax. Id.
52. Ch. 92-309, § 1, 1992 Fla. Laws 2946, 2949-50 (codified at FLA. STAT. § 212.055(2)U),
(3)(g) (Supp. 1992)).
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nal form, to the benefit of local governments. Although the referendum requirement was retained," the deadline for referendum approval
was removed, as was the limit on the length of time during which the
tax could be levied. 5 4 The revisions also expanded the sales tax base
for all discretionary sales surtaxes to match the state base." Additionally, the 1993 amendments extended the permissible uses of the proceeds to include the closing of municipal or county owned landfills,
56
and the purchase of emergency vehicles and equipment.
D.

Considerations for Future Revisions to the Local Government
Infrastructure Surtax

The enactment of additional improvements for local governments in
the infrastructure surtax in the near future appears remote. Any revisions should focus on making the infrastructure surtax identical to the
small county surtax by expanding the allowable uses of the revenue
and removing the referendum requirement for revenues not pledged
for bonded indebtedness. While small counties have authority to use
the revenue from this tax for operation and maintenance, larger counties do not have the same flexibility. Small counties were given this
extra freedom because many small counties were near their ten mill

53. Ch. 93-222, § 3, 1993 Fla. Laws 2324 (amending FLA. STAT. § 212.055(2)(a) (Supp.
1992)).
54. Id. The 1987 authorization of the local government infrastructure surtax was limited to
a 15-year time span. Ch. 87-239, § 2, 1987 Fla. Laws 1612 (codified at FLA. STAT. § 212.055(3)(a)
(1987)). For those levies authorized under the 1987 authority, the 1993 legislation clarified that
the 15-year time limit still applies, and those levies may only be extended by approval of a majority of electors voting in a county-wide referendum. Ch. 93-222, § 3, 1993 Fla. Laws 2324
(codified at FLA. STAT. § 212.055(2)(a)2. (1993)). If a referendum to levy the surtax was held
before July 1, 1993, the surtax may not be levied beyond the time limit established in the ordinance. If the ordinance did not limit the time period of the levy, it may not be levied for more
than 15 years. Id.
55. The 1993 legislation amended the section to include the application of such surtaxes to
services. The tax on any sales amount over $5,000 applies to services other than long distance
telephone service. Ch. 93-222, § 2, 1993 Fla. Laws 2320 (amending FLA. STAT. § 212.054(2)(a)
(Supp. 1992)). In 1992, the Florida Legislature expanded the state sales tax base by repealing the
exemption for the sale, use, and storage of rare coins, detective and burglar protection, nonresidential cleaning, and nonresidential pest control services. Ch. 92-319, § 16, 1992 Fla. Laws 3193
(codified at FLA. STAT. § 212.05(l)(k) (Supp. 1992)). However, according to the Department of
Revenue interpretation, local discretionary sales surtaxes did not apply to sales of the services
enumerated by the repeal of the exemption. Dep't of Rev. Rule Amend. Memo,, supra note 22,
at 10.
56. Ch. 93-207, § 3, 1993 Fla. Laws 1976, 1980-81 (amending FLA. STAT. § 212.055(2)
(Supp. 1992)). The legislation ratified any use of the proceeds or interest for purposes of landfill
closure prior to July 1, 1993, and authorized counties with a population of 50,000 or less to use
the proceeds or accrued interest for long-term maintenance costs associated with landfill closures. Id. at 1981.
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cap.1 7 Currently, many larger counties are also approaching their ten
mill cap." In addition, prior usage of
ceeds for operation and maintenance
budgeting point of view because of the
the original version of the tax.19 Once

the infrastructure surtax prowas less appropriate from a
fifteen-year levy time limit on
this time limit was removed,

however, it became more appropriate to use these funds for operation
and maintenance. All counties are facing the costs associated with

constructing and operating facilities; therefore, all counties should be
allowed to take advantage of the additional flexibility available to
small counties.
III.

LOCAL OPTION GAS TAxEs

Local option gas taxes also received attention from the Florida Legislature in 1993. The authorization of a new local option gas tax and
removal of the referendum requirement for the levy of the ninth-cent
gas tax were among the many changes resulting from the legislation.
A.

Brief History of Local Option Gas Taxes

The first local option gas tax appeared in 1972 as a one-cent tax on
motor and special fuel, to be levied at the county's discretion with
referendum approval.w This tax, which was previously called the
"voted gas tax," is now known as the ninth-cent gas tax .61
In 1983,
the Legislature authorized a four-cent local option tax on motor and
special fuel, 62 and in 1985 it was raised to six cents. 6 The county was
given the discretion to levy the tax by either majority vote of the governing body, or by referendum.64

57. STAFF OF FLA. Jr. ADvis. COUNCIL ON INTEROOVTL. REL., A PROFILE OF LOCAL GovEPRNMENT REVENUES AND EXPENDITURES: FY 1990/91 38 (Jan. 1993) (on file with comm.).
58. In 1992, county government millage was 8.151 mills in Pasco County (pop. 285,407);
8.860 mills in Leon County (pop. 198,269) ; 9.250 mills in Alachua County (pop. 183,773); and
in Duval County (1) and (2) (pop. 681,631) it was 11.137 mills and 9.3207 mills, respectively. Id.
59. FLA. STAT. §212.055(2)(a) (Supp. 1992).
60. Ch. 72-384, § 1, 1972 Fla. Laws 1338 (codified at FLA. STAT. § 336.021(1) (Supp.
1972)). See 1990 FLA. ATT'y GEN. ANN. REP. 248, 250 (interpreting the purpose of the tax levy
for transportation to include specialized transportation for the "transportation disadvantaged').
61. Ch. 92-309, § 3, 1992 Fla. Laws 2954 (amending FLA. STAT. § 336.021 (1991)).
62. Ch. 83-3, § 55, 1983 Fla. Laws 3, 38-40 (codified at FLA. STAr. § 336.025(1)(a) (1983)).
63. Ch. 85-180, § 33, 1985 Fla. Laws 1319 (amending FLA. STAT. § 336.025(l)(a) (Supp.
1984)). See Smith v. Florida Dep't of Rev., 512 So. 2d 1008, 1011 (Fla. 1st DCA 1987) (upholding the Jackson County local option gas tax levy; holding that the statute did not give a county
unbridled discretion to levy the tax simply because the county may choose the length of time and
the amount of the levy; and further concluding that a county's decision to levy the tax to maintain county roads was not arbitrary or discriminatory).
64. Ch. 83-3, § 55, 1983 Fla. Laws 38 (codified at FLA. STAT. § 336.025(l)(a) (1983)).
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Amendments to the local option gas taxes passed before 1993 addressed interlocal agreement requirements, 65 administrative service
charges and other deductions, 66 reporting requirements, 67 and collection procedures. 61 In 1990, an amendment equalized the local option
gas tax and the ninth-cent gas tax on special fuel 9 by authorizing a
uniform six-cent levy on special fuel in the local option gas tax by
January 1, 1993, and the ninth-cent gas tax by January 1, 1994.0 Another significant revision allowed small counties to use proceeds of the
local option gas tax to fund infrastructure projects consistent with
7
their local government comprehensive plans .
Currently, all counties levy a local option gas tax on motor fuel,
with the exception of Franklin and Liberty counties. 72 Fifty-three
counties levy the maximum rate of six cents, five counties levy five
cents, five counties levy four cents, and two counties levy three
74
cents. 73 Twenty-one counties presently levy the ninth-cent gas tax.
Nine additional counties have passed ordiances to authorize the levy
7
of the ninth-cent gas tax effective January 1, 1994. 1

65. Ch. 84-369, § 1, 1984 Fla. Laws 2202, 2203 (amending FLA. STAT. § 336.025(5)(a)
(1983)); Ch. 86-152, § 43, 1986 Fla. Laws 542 (amending FLA. STAT. § 336.025(3) (1985)).
66. Ch. 83-339, § 8, 1983 Fla. Laws 2295 (amending FLA. STAT. § 336.025(2) (1981)) (increased the General Revenue Service Charge to 6%); Ch. 90-110, § 11, 1990 Fla. Laws 347 (codified at FLA. STAT. § 215.22(13) (Supp. 1990)); Ch. 90-132, §75, 1990 Fla. Laws 481 (codified at
FLA. STAT. § 215.22 (Supp. 1990)). The combined effect of these last two laws increased the
General Revenue Service Charge to 7.3 076on the Local Option Gas Tax Trust Fund.
67. Ch. 92-184, § 7, 1992 Fla. Laws 1807 (amending FLA. STAT. § 212.62(2)(a) (1991)) (requires motor fuel taxpayers to report fuel purchases based on the net amount of fuel pumped
from the loading rack or first storage); Ch. 92-319, § 34, 1992 Fla. Laws 3178, 3200 (counties
that levy the optional gas taxes must provide a report to the Legislature enumerating the purposes for, and amounts of, tax proceeds withheld, deducted or otherwise redirected); Ch. 92320, §§ 10-11, 1992 Fla. Laws 3207 (amending FA. STAT. §§ 206.08(3), .09(4) (1991)) (increasing
the penalty for any person or company not filing the required reports).
68. Ch. 85-342, § 123, 1985 Fla. Laws 2089-90 (amending FLA. STAY. § 336.025(2) (Supp.
1984)) (allowing the tax to be collected and remitted by any person engaged in using or selling
retail motor or special fuels within a county in which the tax is authorized and distributed
monthly by the department to the county where collected).
69. Ch. 90-351, §§ 1-2, 1990 Fla. Laws 2960-61 (codified at FLA. STAT. §§ 336.021(6),
.025(8) (1993)).
70. Id.
71. Ch. 92-309, § 4, 1992 Fla. Laws 2956 (to be codified at FLA. STAT. § 336.025(8)); See
93-12 Op. Fla. Att'y Gen. 2-3 (1993) (advising that a small county levying the tax must share the
proceeds levied pursuant to FLA. STAT. § 336.025 (Supp. 1992), with eligible municipalities located in the county, even when the county is using such tax proceeds to fund infrastructure
rather than transportation).
72. ACIR 1993 FINANCIAL INFOPMATION HANDBOOK, s'ttpra note 26 at 128, 143 (Table 7.1).
73. Id.
74. Id. at 132, 137-141 (Figure 7.2).
75. FLA. ADVIS. COUNCIL ON INTEPSGOVTL. REL., ACIR DOCKET BOOK 8-9 (Nov. 29, 1993)
(on file with comm.) [hereinafter ACIR DOCKET BOOK].
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1993 Local Option Gas Tax Legislation

6
In 1993, the Legislature authorized another local option gas tax?
The new gas tax was originally proposed as a state gas tax with
revenues shared with local governments. 7 The gas tax authorized by
the Legislature is a one-to-five cent levy on motor fuel that can only
be imposed with a majority-plus-one vote of the county governing
body. 78 Referendum approval is authorized, but not required.7 9 An interlocal agreement,8 0 or a distribution formula based on the transportation expenditures over the last five years may be used to determine
the distribution of the gas tax funds.8 Eligibility requirements for the
additional one-to-five cent local option gas taxes are the same as those
for the original one-to-six cent gas tax.8 2 Only those counties and municipalities eligible for participation in the distribution of revenue
sharing and half-cent sales tax proceeds may receive monies from
these optional gas taxes. 3 Seven counties have passed ordinances to
authorize the levy of the new one-to-five cent gas tax effective January 1, 1994. 84
Several additional changes, tailored to clarify the use of the proceeds and address special concerns raised during the legislative process, were included in the 1993 legislation. Previously, proceeds of the
local option gas tax could be used for transportation expenditures as
defined in section 336.025(7), Florida Statutes.85 In 1993, the eligible
uses were expanded to include the cost of constructing structures used

76.
1992)).

Ch. 93-206, § 40, 1993 Fla. LaWs 1930 (amending FLA. STAT. § 336.025(l)(b) (Supp.

77. Fla. H.R. Comm. on Comm'y Aff., PCB 93-01, § 43 (draft of Mar. 9, 1993) (draft
proposing a transportation concurrency tax on motor fuel and a proceed distribution schedule).
78. Ch. 93-206, § 40, 1993 Fla. Laws 1930 (amending FLA. STAT. § 336.025(l)(b) (Supp.
1992)).
79. Id.
80. Id. at 1930-31 (amending FLA. STAT. § 336.025(l)(b)2. (Supp. 1992)); see also id. § 41,
1993 Fla. Laws at 1934-45.
81. id. § 40, 1993 Fla. Laws at 1930-31 (amending FLA. STAT. § 336.025(1)(b)2. (Supp.
1992)).
82. Id. at 1934 (amending FLA. STAT. § 336.025(6) (Supp. 1992)).
83. Id. The eligibility requirement for the revenue sharing programs resides in section
218.32, Florida Statutes. The eligibility requirement for the half-cent sales tax program can be
found in section 218.63, FloridaStatutes.
84. ACIR DOCKET BOOK, supra note 75, at 8-9.
85. Id. (amending FLA. STAT. § 336.025(7) (Supp. 1992)). Transportation expenditures were
defined as monies spent by the local government from local or state-shared revenue sources for
programs involving public transportation operations and maintenance; roadway and right-ofway maintenance equipment; roadway and right-of-way drainage; street lighting; traffic signs,
traffic engineering, signalization, and pavement markings; bridge maintenance and operation;
debt service; and current expenditures for transportation and capital projects in the foregoing
program areas, including construction or reconstruction of roads.
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primarily for the storage and maintenance of road equipment."6 Additionally, the use of the one-to-five cent gas tax proceeds was also expressly limited to transportation expenditures necessary to meet the
requirements of the capital improvements element of an adopted com87
prehensive plan.
Small counties, which may use proceeds of the original one-to-six
cent optional gas tax for infrastructure projects, may not use the
revenues from the new one-to-five cent optional gas tax for the same
purpose.8" However, because the definition of "infrastructure" in section 212.055(2)(d)2., FloridaStatutes, was expanded to include "a fire
department vehicle, an emergency medical service vehicle, a sheriff's
office vehicle, a police department vehicle, or any other vehicle, and
such equipment necessary to outfit the vehicle for its official use or
equipment that has a life expectancy of at least 5 years," small counties will have greater flexibility in the use of their proceeds from the
original one-to-six cent optional gas tax. 9
The third type of local option gas tax, the ninth-cent gas tax, was
also affected by 1993 legislation. The referendum requirement was
removed, allowing any county to levy the tax by an extraordinary vote
of its governing body. 90 A county may, at its discretion, require referendum approval to levy this tax. The ninth-cent gas tax proceeds must
be used for the purpose of paying the costs and expenses of establishing, operating, and maintaining a transportation system and related
facilities, and the cost of acquisition, construction, reconstruction,
and maintenance of roads. 91
C. Considerationsfor FutureRevisions to Local Option Gas Taxes
From the perspective of local governments, 1993 legislation meaningfully improved the local option gas taxes. To help local govern86. Id. (amending FLA. STAT. § 336.025(7)(b) (Supp. 1992)). This is due to the change in the
definition of "transportation expenditures." But see 1992 FLA. Arr'Y GEN. ANN. REP. 50, 52

(prior to the 1993 amendment, local option gas tax revenues could not be used for such "incidental purposes" as constructing garage and maintenance buildings to house machinery).
87. Id. § 40, 1993 Fla. Laws at 1931 (amending FLA. STAT. § 336.025(1)(b)3. (Supp. 1992)).
88. Id. at 1934 (amending FLA. STAT. § 336.025(8) (Supp. 1992)).
89. Ch. 93-222, § 3, 1993 Fla. Laws 2319, 2325 (amending FLA. STAT. § 212.055 (Supp.
1992), adding subsection (2)(d)2.b.). Prior to this 1993 change, "infrastructure" meant "any
fixed capital expenditure or fixed capital costs associated" with the construction, reconstruction
or improvement of public facilities which have a life expectancy of 5 or more years and any land
acquisition, land improvement, design, and engineering costs related thereto." FLA. STAT. §
212.055(2)(d)2. (Supp. 1992).
90. Ch. 93-206, § 47, 1993 Fla. Laws 1943 (amending FLA. STAT. § 336.021(l)(a) (Supp.
1992)).
91. FLA. STAT. § 336.021(l)(a) (Supp. 1992). Counties are also authorized to expend funds
in conjunction with the state or federal government for joint transportation projects. Id. §
336.021(3).
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ments, the extraordinary vote required to levy the tax should be
changed to a simple majority vote, particularly if the new local option

gas tax is considered an offsetting revenue source to the mandate, or
to new local government requirements in the ELMS legislation, which
served as its host. 92 In addition, municipalities with a majority of the
county population should be allowed to initiate a referendum for the
possible levy of the new local option gas tax. In addition, attention
should be directed toward ensuring a more equitable distribution of
the funds between county and municipal governments. Currently, the
levy of the new one-to-five cent optional gas tax, and the interlocal
agreement that can be executed to allocate the funds, appears to be
controlled solely by the county government. 9
IV.
A.

LOCAL OCCUPATIONAL LICENSE TAXES

History of the Local OccupationalLicense Taxes

Florida occupational license taxes were first authorized in 1869.4 A
person who engaged in or managed any business, profession or occupation regulated by chapter 205, FloridaStatutes, was required to pay
a state occupational license tax when obtaining either a state occupational license, a county occupational license, or both. 5 Until 1972, the
state levied license taxes based on rates established for certain businesses and occupations specifically listed in Chapter 205, FloridaSta97
tutes. 96 Counties received fifty percent of the state taxes collected;

92. The bill containing all of the proposed ELMS legislation also contained the proposed
"new" local option gas tax legislation. Fla. CS for CS for HB 2315, § 40 (1993) (Enrolled); Ch.
93-206, § 40, 1993 Fla. Laws 1930 (amending FLA. STAT. § 336.025(l)(b) (Supp. 1992)). The
mandate provisions of the Florida Constitution state that locally enacted funding sources that
offset mandates require a simple majority vote of the local governing body. FLA. CoNsT. art.
VII, § 18.
93. See supra note 72-77 and accompanying text.
94. Ch. 1713, Laws of Fla. (1869); see also Southern Bell Tel. & Tel. Co. v. Ray, 402 So. 2d
16 (Fla. 5th DCA 1981) (giving a historical account of occupational license taxes levied on telephone companies since 1891).
95. FLA. STAT. § 205.01 (1965). After the 1967 revisions, a person engaging in a business or
occupation in a county for which an occupational license tax was required by chapter 205, Florida Statutes, had to obtain either a state or a county occupational license, as the chapter requires
under each business classification section. Ch. 67-433, § 1, 1967 Fla. Laws 1331-32, 1341-61
(amending FLA. STAT. § 205 (1965)).
96. FLA. STAT. §§ 205.221-.561 (1971). For example, in 1971, a fortune teller had to pay a
state license tax of $150, an insurance adjuster had to pay a county license tax of $7.50, and a
person who rented accommodations had to pay a state license tax of 75 cents per room, but not
less than $7.50. FLA. STAT. §§ 205.341(1), .361, .251(1) (1971). All occupational licenses could be
issued by the county tax collector via blank licenses furnished by the State Comptroller, although
such licenses could also be obtained from the Comptroller or the State Treasurer. FLA. STAT. §
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incorporated cities and towns had the option to impose a license tax
not to exceed fifty percent of the state license tax. 98 This taxing
scheme remained virtually unchanged for approximately one hundred
years; although the chapter has been repealed and rewritten several
times, few significant changes were made before 1972. 99
One notable change occurred in 1967, when the distribution of the
proceeds was altered so that the state received two-thirds and the
county received the remaining one-third of the revenues collected for
occupational licenses. I0° Exceptions applied to license taxes collected

from insurance adjusters, or distributors, installers, or manufacturers
of liquefied petroleum gas. In these cases, 100% of the revenues went
to the county's general revenue fund.' 0' Additionally, over the years,
both rudimentary changes, such as the organization and renumbering
of the sections, 10 2 and substantive changes, such as intermittent increases in the rates and revisions to classifications operating to either
include or exclude different businesses, professions, or occupations,
have been made to the statute. 03
The Florida Constitution, as revised in 1968, preempted all taxes 3to4
the state except ad valorem taxes, unless authorized by general law.
Nevertheless, few immediate changes were made to chapter 205,
Florida Statutes, following the constitutional revisions. In City of

205.01 (1965). Once the taxes were collected, the county tax collector was required to make
monthly payments of the revenue collected for state licenses to the State Comptroller, and revenue collected for the county licenses to the county depository. FLA. STAT. §205.09 (1965). Along
with these monthly payments, the statute required that a monthly report be prepared and signed
by the county judge and also signed by the tax collector, and then sent to the State Comptroller.
Id.; see also id. § 205.08. Revenues collected as a municipal license tax were paid to the proper
municipal official delegated to collect such taxes from the county tax collector. Id.§205.10. But
see FLA. STAT. §205.111 (1969) (the tax collector, rather than the county judge, was required to
prepare monthly statements for the county commissioners reporting the number of licenses issued and the amount of revenue collected for the county licenses).
97. FLA. STAT. § 205.02 (1965); see Staff of Fla. S. Comm. on Comm'y Aff., SB 364 (1993)
Staff Analysis I (rev. March 4, 1993) (on file with comm.) [hereinafter Comm'y Aff. Staff Analysis].
98. F.A. STAT. §205.02 (1965).
99. Basically, the changes that occurred in the chapter were either classification and rate
changes, or purely organizational. See generally Ch. 1713, Laws of Fla. (1869); Ch. 14491, Laws
of Fla. (1929); Ch. 14528, Laws of Fla. (1929); Ch. 18011, Laws of Fla. (1937); Ch. 20956, Laws
of Fla. (1941); Ch. 67-433, 1967 Fla. Laws 1331-61; Ch. 72-306, 1972 Fla. Laws 1142.
100. Ch. 67-433, § 1, 1967 Fla. Laws 1331, 1332-33 (amending FLA. STAT. § 205.041(1)
(1965)).
101. Id.(providing that taxes collected under sections 205.361 and 205.381 be deposited into
the county general revenue fund).
102. FLA. STAT. §§ 205.012-.561 (1971).
103. Id.
104. FLA. CONST. art. Vl, §§ l(a), 9(a).
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Tampa v. Birdsong Motors, Inc.,' °0 a 1971 case, the Florida Supreme
Court held that a license tax imposed by the City of Tampa based on
the licensee's gross sales for the immediate preceding year was an invalid sales tax1 °6 The court concluded that Tampa was not authorized
by the Florida Constitution or general law to impose an occupational
license tax or a sales tax.107 This case did not address under what
authority and guidelines a county or municipality could levy a tax for
engaging in business within its jurisdiction. As a result of this decision, the 1972 Legislature repealed all specific occupation and business classifications and their license tax rates listed in chapter 205,10,
and ratified all existing municipal occupational license taxes not inconsistent with chapter 205, as amended, until otherwise changed by
municipal resolution or ordinance.? 9 The 1972 revisions of chapter
205 authorized the enactment and levy of occupational taxes by
counties" ° and municipalities,"' and specifically provided conditions
for levying such taxes."' The 1972 revisions also attempted to define
certain terms and phrases used in the chapter." 3 For example, a "local
occupational license" was defined as a license granting the privilege
by a local governing authority of engaging in or managing any business, profession, or occupation." 4 The definition did not state that
fees paid under this chapter were regulatory in nature. "'
One aspect of the occupational license tax that has remained constant is its exemptions. Changing circumstances, progress, and the de-

105.

261 So. 2d I (Fla. 1971).

106. Id.
107. Id. at 4; FLA. STAT. §§ 212.081, 167.43 (1971). The Court decided that such a tax was a
sales tax rather than a privilege tax primarily because the "tax" schedule "taxed" the licensee
over and above the flat license tax paid for the privilege of operating an automobile dealership.
The Court held that after the 1968 constitutional revision, article VIII, section 6, did not retain
for the municipalities and special districts "every power that they possessed prior to the adoption
of the 1968 Florida Constitution", but that it only served as a separate schedule for that article.
FLA. CoNsT. art. VIII, § 6 (b); Birdsong Motors, 261 So. 2d at 4.
108. See Ch. 72-306, § 1, 1972 Fla. Laws 1142 (amending FLA. STAT. § 205 (1971)). The
Legislature responded to the ruling in Birdsong by amending chapter 205, FloridaStatutes, making occupational license taxes a local option tax and eliminating the requirement that locally
collected taxes be transferred to the state. Comm'y Aff. Staff Analysis, supra note 90.
109.

Ch. 72-306, § 2, 1972 Fla. Laws 1142, 1148.

110.

FLA. STAT. § 205.032 (1973).

111. Id. § 205.042.
112. Id. §§ 205.033, .042. See generally THE FLORIDA BAR, FLA. STATE & LoCAL TAXES, VOL.
I,(P)4.01 (1984).
113. FLA. STAT. § 205.022 (1973). Examples of terms that were defined in the chapter for the
first time were "local occupational license;" ''person;" "business;"
"profession;" and "occupation."
114. Id. § 205.022(1).
115. Id.

1993]

LOCAL GO VERNMENT REVENUES

sire for fairness have provided exemptions for disabled veterans and
their spouses; certain disabled persons; senior citizens; farmers or
growers that sell their farm, grove, and/or horticultural products; and
persons holding certain religious tenets." 6 More recently, exemptions
have been added for occasional sales or fund-raising projects sponsored by charitable and similar organizations, motor vehicles used for
the sale or delivery of goods from a place of business, and salespersons' vehicles."?
B.

The License Tax vs. The Regulatory Fee

The purpose of the local occupational license is not to regulate, but
to raise general revenue for local governments. This distinction is critical in determining the validity of an ordinance imposing a tax on the
privilege to engage in business in that locality." ' Florida municipalities
have broad authority granted by the Municipal Home Rules Powers
Act,11 9 including the power to impose reasonable regulatory fees on
classes of businesses, professions, and occupations.2 0 Regulatory fees
may be charged at an amount sufficient to bear the expense of issuing
a license, inspecting the business, and other incidental costs.12 1 A regulatory fee also imposes conditions on the issued license, and an ordinance must have specific provisions for how the fee will be used to

116. FLA. SrAT. §§ 205.171, .162, .181, .191 (1969).
117. Ch. 70-400, § 1, 1970 Fla. Laws 1232; Ch. 72-306, § 3, 1972 Fla. Laws 1142, 1148.
118. See City of Jacksonville v. Ledwith, 7 So. 885 (Fla. 1890) (providing a comprehensive
discussion on the distinction between regulatory fees and license taxes. A municipality may impose regulatory fees upon businesses, occupations, and professions under its police power. However, a locality may only impose a license tax to raise revenue if the authority to do so is granted
by the Legislature. Such a specific grant is required because a locality has only ad valorem taxing
power).
119. FLA. STAT. § 166 (1991); 1990 FLA. ATr'Y GEN. ANN. RaP. 70-71 (discussing Speer v.
Olson, 367 So. 2d 207 (Fla. 1978)).
120. Such regulatory fees may be imposed if the regulation has not been preempted by the
state or pursuant to a county charter. See FLA. STAT. § 166.221 (1991); THt FLORIDA BAR, supra
note 106 at (P)4.01. The power to impose regulatory license fees is circumscribed by state and
federal constitutional guarantees. For example, if a regulatory fee "constitutes an undue burden
on interstate or foreign commerce under Article I, § 8, Clause 3 (the [Cjommerce [Cilause) of
the United States Constitution, or violates the standards of due process or equal protection, [it)
will be held invalid." Id. at (P)4.02. See Olan Mills, Inc. v. Panama City, 78 So. 2d 561 (Fla.
1955) (holding invalid as violative of the Commerce Clause a municipal occupational license tax
of $25 per week on a transient or out-of-state photographer, as compared to a $15 per year tax
imposed on a local photographer); see also Olan Mills, Inc. v. City of Tallahassee, 100 So. 2d
164 (Fla. 1958), cert. denied, 359 U.S. 924 (1959) (holding that a city cannot levy a direct occupational license tax on a corporation engaging in interstate commerce when there is no separable
link in the chain of events that can be deemed a taxable intrastate incident).
121. See generally City of Key West v. Marrone, 555 So. 2d 439 (Fla. 3d DCA 1990); Tamiami Trail Tours, Inc. v. City of Orlando, 120 So. 2d 170 (Fla. 1960).
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regulate the business required to pay the fee.122 In contrast, a local

occupational license tax is "exacted solely for revenue purposes, and
payment of such fee gives the right to carry on the business without

further conditions.'

'2

Since 1972, municipalities and counties have

been authorized by the Local Occupational License Tax Act to impose

an occupational license tax, rather than a license fee. 24
Classifications for local occupational license taxes must be uniform
and apply equally within a given class. 125Moreover, taxes, like regulatory fees, are subject to constitutional constraints.' 26 Separate classifications of businesses, professions, and occupations will be upheld

only if there are substantial or natural differences, or a manifest necessity for the distinction exists.'2 7 Thus, the classification must not be
arbitrary, nor should it impose prohibitive and discriminatory tax

amounts. 28 The state may, however, levy license taxes on some classes
of businesses, professions, or occupations without imposing it on others, as long as the members of the taxed class are taxed equally.'12

122. Tamiami Trail Tours, 120 So. 2d at 172; Broward County v.Janis Dev. Corp., 311 So.
2d 371, 375 (Fla. 4th DCA 1975); Bateman v. City of Winter Park, 37 So. 2d 362 (Fla. 1948).
123. Janis Dev. Corp., 311 So. 2d at 375.
124. Ch. 72-306, § 1, 1972 Fla. Laws 1142 (amending FLA. STAT. § 205.032 (1971)).
125. FLA. STAT. §§ 205.033(l)(a), .043(1)(a) (1991).
126. See City of Tampa v. Carolina Freight Carriers Corp., 529 So. 2d 324 (Fla. 2d DCA
1988) (Invalidating a city tax on an interstate freight transfer facility because itfailed
the fourprong test
applied inComplete Auto Transit, Inc. v. Brady, 430 U.S. 274 (1977). This test provides that a local privilege tax does not violate the Commerce Clause when: (1) the tax is applied
to an interstate activity with a substantial nexus with the taxing jurisdiction; (2) the tax is fairly
apportioned; (3) the tax does not discriminate against interstate commerce; and (4) the tax is
fairly related to the services provided by the state.). See also Olan Mills, Inc. v. Panama City, 78
So. 2d 561 (Fla. 1955); Olan Mills, Inc. v. City of Tallahassee, 100 So. 2d 164 (Fla. 1958), cert.
denied, 359 U.S. 924 (1959). See generally 7 FLA. JuR 2D Businesses and Occupations §§ 32-45
(1978).
127.

7 FLA. JUR 2D Businesses and Occupations §§ 42-45 (1978);

see FLA.

STAT. §§

205.033(l)(a), .043(l)(a) (1991).
128. See Segal v. Simpson, 121 So. 2d 790 (Fla. 1960) (holding that a statute imposing a
license fee of $25 per day on any commercial establishment operated as a bottle club where
consumption of alcoholic beverages ispermitted without a liquor license was arbitrary and capricious because it was approximately ten times the license requirements of an ordinary bar-restaurant in the same locality, and therefore created a preferred class of businesses with a liquor
license); City of Miami v. I.C. Sales, Inc. 276 So. 2d 214 (Fla. 3d DCA 1973) (upholding a city
ordinance imposing a $1.50 tax on each one cent, coin operated machine and $8.50 on other
machines, concluding that the taxing scheme was not palpably arbitrary and that the tax was not
so great as to be confiscatory observing that substantially similar amounts were approved in
other jurisdictions).
129. 7 FLA. JUR 2D Businesses and Occupations § 43 (1978). See City of North Miami v.
Williams, 555 So. 2d 399 (Fla. 3d DCA 1989) (holding that the city's $1,875 annual occupational
license tax for fortune tellers,
which was more than ten times greater than the tax assessed for
most other occupations, was invalid because the tax went "beyond the necessities of a reasonable
revenue-raising device" and the city made no other provision for regulation of fortune tellers);
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C.

The OccupationalLicense Tax Study Commission

In order to assess the success of the Local Occupational License Tax
Act, 13 0 the 1990 Florida Legislature created the Occupational License
Tax Study Commission. 3' Members of the Commission included representatives of both county and municipal governments, occupational
licensing officials, members of various business groups, and members
of groups affected by the tax.' 32 The Commission was to review the
present status of local occupational license tax structures, 3 and make
recommendations for updating, revising, or restructuring the Local
Occupational License Tax Act. 3 4 The staff of the Advisory Council
on Intergovernmental Relations was directed, upon approval by the
Commission, to conduct research for the commission.' The Commission was required to report its findings to the Legislature by January

25,

1991.136

The Commission first selected and refined the issues it would address before the issues were debated. 37 Once the issues were debated,
recommendations were developed in order of increasing controversy. 13 Technical and central issues emerged from the Commission
debates. 139 The technical issues included transfer fees, delinquency
procedures and penalties, expiration dates of licenses, local notice requirements upon enactment of an occupational license tax ordinance,
and master licensing for vending/amusement machines. 14 The central
issues included reclassification, percentage rate increases, guidance to
localities enacting their first occupational license tax ordinance after
the statutory deadline for reform, distribution of county revenues,
and economic development. 14 The recommendations for change made

see also Ingraham v. City of Miami, 388 So. 2d 305, 307 (Fla. 3d DCA 1980) (upholding the
authority of the city to impose an occupational license tax against both an attorney individually
and his professional association, concluding that "[the mere fact that one may fall into multiple
classifications, upon each of which the governmental entity may impose a tax, does not by itself,
invalidate the tax imposed on any one of those classifications").
130. FLA. STAT. § 205.013 (1989).
131. Ch. 90-184, § 1, 1990 Fla. Laws 844. The commission expired on July 1, 1991.
132. Id.
133. Id. at 845.
134. Id.
135. Id.
136. Id.
137. STAFF OF JT. COMM. ON ADVIS. COUNCIL ON INTERGOVTL. REL., OCCUPATIONAL LICENSE
TAXES: EXECUTIVE SUMMARY FOR A REPORT TO THE LEGISLATURE FROM THE OCCUPATIONAL LICENSE TAX STUDY COMMISSION

1, 4 (Jan. 1991) (on file with comm.) [hereinafter ACIR

TIONAL LICENSE TAXES EXECUTIVE SUMMARY].

138.
139.
140.
141.

Id.
Id. at 4-5.
Id. at 5-8.
Id.at8-10.

OCCUPA-
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by the Commission played a significant role in 1993 legislation affect42
ing local occupational license taxes.
D.

1.

1993 Amendments to Local OccupationalLicense Taxes

Reclassification

To increase occupational license tax rates, a county or municipality
must first reclassify its occupational license tax ordinances. Conditions are placed on a local government's authority to reclassify businesses, professions, and occupations, and to revise the rate structure
for local occupational license taxes. Before a county or municipality
can adopt a reclassification and revision ordinance, it must first establish an equity study commission to recommend a local classification
system and rate structure. 43 Every member of the study commission
144
must be a member of that local jurisdiction's business community.
The equity study commission must give its recommendations to the
local governing body. 145 After the revisions have been considered by
the local governing body, a new occupational license tax ordinance
may be adopted by a majority plus one vote. 146 The reclassification
and new rate structure must be adopted by October 1, 1995, in order
for a locality to modify license taxes on businesses, professions, and
47
occupations. 1
2.

PercentageRate Increases

In 1972, the Legislature limited the occupational license tax rate for
local governments to no greater than the rate in effect for a particular
local government for the year beginning October 1, 1972.141 Percentage increases for these rates have been authorized only twice since
1972. The first, in 1980, was a percentage increase on taxes adopted

142.
TAXES:

STAFF OF JT. COMM. OF ADVIS. COUNCIL ON INTERGOVTL. REL., OCCUPATIONAL LICENSE
REPORT TO THE FLORIDA LEGISLATURE FROM THE OCCUPATIONAL LICENSE TAX STUDY

A

COMMISSION 9-10

(Jan. 1991) (on file with comm.) [hereinafter ACIR

OCCUPATIONAL LICENSE

TAXES LEGISLATIVE REPORT].

143.
144.

Ch. 93-180, § 8, 1993 Fla. Laws 1223, 1227 (to be codified at FLA.
Id.

145.

Id.

146.

Id. (codified at FLA.

STAT.

STAT.

§ 205.0535(2).

§ 205.0535(3)(a) (1993)).

147. Id.
148. Ch. 72-306, § 1, 1972 Fla. Laws 1142, 1144, 1146 (amending FLA. STAT. §§ 205.033(2),
.043(2) (1971)).
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by local governments as of October 1, 1971.'49 In 1982, those percentage increases were restricted, as of October 1, 1982, to a twenty-five
percent maximum increase for license taxes levied at graduated or per
unit rates. 150
In 1993, the Legislature enacted chapter 93-180, Laws of Florida,
which authorizes local governments to enact percentage rate increase
ordinances if certain conditions are met. "' The legislation also allows
revenue increases attributed to the increase in the number of licenses
issued by the counties or municipalities. 5 2 Restrictions,; however, were
placed on the total annual revenue generated by the rate increases for
the fiscal year after the fiscal year the new rate structure is adopted.
For municipalities, the total annual revenue may not exceed the sum
of the revenue base and ten percent of that revenue base.' For counties, the total annual revenue for the same time period may not exceed
the sum of the revenue base, ten percent of that revenue base, and the
amount of revenue distributed by the county to the municipalities under section 205.033(4), FloridaStatutes, during the most recently completed local fiscal year. 11 If all these conditions are met, and an equity
study commission is established,' municipalities and counties may increase by ordinance the rates of local occupational license taxes by

149. Ch. 80-274, §§ 54-55 Fla.Laws 1143, 1191-92 (amending FLA. STAT. §§ 205.033(l)(b),
.043(I)(b) (1979) (rates may increase up to 100/o for license taxes which are $100 or less, 5000
for license taxes which are between $101 and $300, and 2507o for license taxes which are more
than $300).
150. Ch. 82-72, §§ 1-2, 1982 Fla. Laws 187, 187-88 (amending FLA. STAT. §§. 205.033(1)(b),
.043(l)(b) (1981)).
151. Ch. 93-180, § 8, 1993 Fla. Laws 1223, 1227-28 (codified at FLA. STAT. § 205.0535
(1993)). The legislation permits a minimum occupational license tax of up to $25. Id. at 1228
(codified at FLA. STAT. § 205.0535(3)(a) (1993)). The reclassification shall not increase the taxes
by more than: 200% for licenses costing $150 or less; 100% for licenses costing more than $150
but not more than $500; 75% for licenses costing more than $500 but not more than $2,500;
50% for licenses costing more than $2,500 but not more than $10,000; and 10% for licenses
costing more than $10,000; however, in no case may a license be increased more than $5,000. Id.
152. Id. (codified at FLA. STAT. § 205.0535(3)(c) (1993)).
153. Id. (codified at FLA. STAT. § 205.0535(3)(b)(1) (1993)). The revenue base is the sum of
the occupational license tax revenue generated by licenses issued for the most recently completed
fiscal year, or the amount of revenue that would have been generated from the authorized increases under section 205.043(l)(b), Florida Statutes (1991), whichever is greater, plus any revenue received from the county under section 205.033(4), FloridaStatutes (1991). Id.
154. Id. (codified at FLA. STAT. § 205.0535(3)(b)(2) (1993)). The revenue base is the occupational license tax revenue generated by licenses issued for the most recently completed fiscal year,
or the amount of revenue that would have been generated from the increases under section
205.033(l)(b), Florida Statutes, (1991) whichever is greater, but may not include any revenue
distributed to municipalities under section 205.033(4), FloridaStatutes (1991). Id.
155. Id. (codified at FLA. STAT. § 205.0535(2) (1993)).
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five percent or less every other year if the increase is enacted by a
majority-plus-one vote of the governing body. 16
3. Local JurisdictionsEnacting Their First OccupationalLicense
Tax OrdinanceAfter the Deadlinefor the Adoption of a Reformed
License Tax
Localities that have not enacted a new occupational license tax ordinance before the October 1, 1995 deadline can levy such a tax with
reclassification and at the new rates authorized by the 1993 legislation,
if they follow specific instructions.1 5 7 The tax rate structure and classifications must be reasonable and based on ordinances enacted by adjacent local governments implementing the newly created section
205.0535, FloridaStatutes.'5 If no adjacent local government has implemented reclassification and the new rate structure, or if the rate
structure or classifications of the adjacent local governments are unreasonable, a jurisdiction may base its rate structure or classification
on ordinances adopted by local governments in counties or municipalities with a comparable population. 59
4.

Distributionof County Revenues

In addition to the authority given to local governments to reclassify
and increase rates, the 1993 legislation also allows local governments
to redistribute occupational license tax revenues. A brief history of
revenue distribution will be helpful in understanding the significance
of the 1993 changes.
As discussed, occupational license tax revenues were originally levied by the state and counties, or a municipality that adopted an occupational license tax ordinance or resolution. 160 Traditionally, the state
and counties equally split the revenues collected . 6' If a municipality
levied a tax, the revenues could not exceed fifty percent of the state
tax.162 In 1967, the revenue distribution changed: the state received
two-thirds of the revenues collected and the counties received the remaining one-third. 63 At that time, a municipality levying a similar tax
156.
157.
158.
159.
160.

Id. (codified at FLA. STAT. § 205.0535(4) (1993)).
Id. § 1, 1993 Fla. Laws at 1224 (codified at FLA. STAT. § 205.0315 (1993)).
Id.§ 8, 1993 Fla. Laws at 1227-28 (codified at FLA. STAT. § 205.0535 (1993)).
Id.
See supra notes 87-91 and accompanying text.

161.
162.

FLA. STAT. § 205.02 (1965).
Id.

163. Ch. 67-433, § 1, 1967 Fla. Laws 1331, 1332-33 (amending FLA. STAT. § 205.041(1)
(1965)).
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was still limited to a tax not exceeding fifty percent of the state tax
rate.1 6 After the sweeping changes in 1972, revenues derived from a
county tax, excluding the costs of collection and any credit given for
municipal license taxes, were to be apportioned between the unincorporated area of the county and the incorporated municipalities by dividing their respective populations by the county population.16 Thus,
counties were required to share the revenues from a county occupational license with its incorporated municipalities. However, municipalities received the revenues from a municipal occupational license
tax in toto.166
The 1993 changes make the distribution of county occupational tax
revenues more equitable. Counties establishing the new rate structure
will no longer be required to share county occupational license tax
167
revenues collected in the unincorporated areas with municipalities.
Counties will continue to apportion the county occupational license
tax revenues collected from businesses located within the municipal
city limits to municipalities according to the population ratio that was
applied before the reformed tax. 161
5. OccupationalLicense Tax Revenues Usedfor Economic
Development
The 1993 occupational license tax legislation also affected revenues
used for economic development. In 1985, the Legislature created section 205.033(6), FloridaStatutes, authorizing Broward, Collier, Dade,
and Monroe counties to levy an additionaloccupational license tax up
to 100% of the appropriate license tax imposed, if all statutory conditions were met. 69 Originally, these additional tax revenues were to be
split by the county: half to fund the creation and operation of a major
symphony orchestra, and the other half to fund a county designated
organization to oversee and implement a comprehensive economic de-

164. Id. at 1333.
165. Ch. 72-306, § 1, 1972 Fla. Laws 1142, 1145 (codified at FLA. STAT. § 205.033(4) (1973)).
A county tax collector could issue a municipal occupational license and collect the municipal
license taxes thereon if the county was also levying an occupational license tax, and the municipality was located within that county. FLA. STAT. § 205.043(4) (1973). However, the county tax
collector had to send all municipal tax revenue to the municipality. Id. § 205.033(4).
166. FLA. STAT. § 205.043(6) (1973).
167. Ch. 93-180, § 3, 1993 Fla. Laws 1223, 1223-24 (amending FLA. STAT. § 205.032(4)); id.
§9, 1993 Fla. Laws at 1229 (codified at FLA, STAT. § 205.0536) (1993)).
168. Id. §9, 1993 Fla. Laws at 1229 (codified at FLA. STAT. § 205.0536 (1993)).
169. Ch. 85-209, § 1, 1985 Fla. Laws 1458 (codified at FLA. STAT. § 205.033(6) (1985)). The
conditions a county had to follow were enumerated in the section pertaining to conditions of
county levy. FLA. STAT. § 205.033(1) (1985).
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velopment strategy. 70 In 1986, the Legislature deleted the funding for
the symphony orchestra, which reduced the counties' authority to levy
an additional occupational license tax to fifty percent of the appropriate license tax.' 7' Currently, only Dade and Broward counties have
levied this tax and implemented an economic development program.
The 1993 legislation placed a January 1, 1995 deadline on Collier and
Monroe counties to levy the additional tax.' 72 For other counties interested in an economic development program, the 1993 Legislature authorized the use of revenue received from a county occupational
license tax'73 to oversee and implement an economic development
4
strategy.1
6.

Technical Changes to the OccupationalLicense Taxes

The Legislature made several technical changes to chapter 205 in
1993. Bona fide sales and license transfers from one county to another
were increased from three dollars to up to ten percent of the annual
license tax, with the total amount limited to not less than three dollars
75
and not more than twenty-five dollars.
The Legislature also changed time frames and dates. The public notice to be given by local government between the first and last reading
of an ordinance or resolution to levy an occupational license tax was
shortened from fifteen to fourteen days. 76 Also, the tax collectors
were given an additional month to issue occupational licenses: sales
will begin on August 1 instead of September 1.' 7 Additionally,
licenses expire and are due and payable on or before September 30 of
each year rather than October 1.171 The Legislature also increased the
penalty for delinquent license renewal: any person who does not pay

170. Ch. 85-209, § 1, 1985 Fla. Laws 1458 (codified at FLA. STAT. § 205.033(6) (1985)). Fifty
percent of the additional tax, not going to the orchestra, was to go to an organization or agency
designated by the county governing body.Id. (codified at FLA. STAT. § 205.033(6)(b)2. (1985)).

The purpose of the designated organization or agency was to oversee and implement a comprehensive economic development strategy through advertising, promotional activities, and other
sales and marketing techniques. Id.
171. Ch. 86-298, 1986 Fla. Laws 2241 (amending FLA. STAT. § 205.033(6) (1985)).
172.

Ch. 93-180, § 3, 1993 Fla. Laws 1223, 1224 (codified at

FLA.

STAT.

§ 205.033(6)(c)

(1993)).
173. Id. at 1225 (codified at FLA. STAT. § 205.033(7) (1993)). This is not an additional license
tax, as was previously authorized for Broward, Collier, Dade and Monroe counties. Ch. 85-209,
§ 1,1985 Fla. Laws 1458 (codified at FLA. STAT. § 205.033 (6)(2) (1985)).
174. Ch. 93-180, § 3, 1993 Fla. Laws 1223, 1225 (codified at FLA. STAT. § 205.033(7) (1993)).
175. Id. at 1224-27 (amending FLA. STAT. §§ 205.033(2), (3), .043(2), (3) (1991)).

176.

Id. §§ 2, 4, 1993 Fla. Laws at 1224-26 (amending FLA.

177.

Id. § 7, 1993 Fla. Laws at 1227 (amending

178.

Id.; see id. §§ 3, 5, 1993 Fla. Laws at 1224-27 (amending

.043(l)(c) (1991)).

FLA. STAT.

STAT.

§§ 205.032, .042 (1991)).

§ 205.053(1) (1991)).
FLA. STAT.

§§ 205.033(l)(c),
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the required tax within 150 days of the initial notice, and does not
obtain the required occupational license, is subject to civil actions and
may be liable for court costs, reasonable attorneys' fees, additional
administrative costs incurred from collection efforts, and a penalty of
up to $250.179
Another technical change gives more flexibility to local governments by permitting a transfer of administrative duties between
municipalities and their counties.8 0 For example, a county governing
body levying an occupational license tax may request that its
municipalities issue the county license and collect the corresponding
tax. ' Conversely, a municipal governing body levying an occupational license tax may still request that the county issue the municipal
license and collect the tax.1 2 However, the affected local governments
must enter into appropriate interlocal agreements before this transfer
8 3
of administrative duties may occur.
The remaining technical changes clarify legislative intent. For
instance, the term "must" replaced the word "shall" in the notice a
locality must give before enacting an occupational license tax
ordinance or resolution in order to better reflect a mandatory nature.114 The same clarification was made in the section for conditions
on levies applicable to both counties and municipalities. The 1993
statute states that a county or municipal license tax "must" be based
on reasonable classifications and "must" be uniform throughout any
class. 15
7.

Vending and Amusement Machines

To enforce payment of occupational license taxes on vending or
amusement machines, the 1993 Legislature placed the burden of
enforcement on any business having a vending or amusement machine
on its premises. 8 6 Such businesses must secure any required municipal
or county occupational license for the machine.'8 7 The license tax for
vending and amusement machines is based on the greatest number of
machines located on the business premises on any single day of the
§ 7,

179.

Id.

180.

Ch. 93-180,

181.
182.
183.

Id.
Id.
Id.

184.
185.

Id. 99 2, 4, 1993 Fla. Laws at 1224-26 (amending FLA. STAT. §§ 205.032, .042 (1991)).
Id. 9§ 3, 5, 1993 Fla. Laws at 1223, 1224-27 (amending FLA. STAT. §§ 205.033(1)(a),

1993 Fla. Laws at 1227 (amending FLA. STAT. § 205.053(3) (1991)).

§ 6,

1993 Fla. Laws 1223, 1227 (codified at FLA. STAT. § 205.045) (1993).

.043(1)(a) (1991)).
186. Id. § 10, 1993 Fla. Laws at 1229 (codified at FLA. STAT.
187. Id.

§ 205.0537

(1993)).
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previous licensing year.' 88 For new businesses, the license tax will be
based on an estimate for the current year. 819 Replacement of one vending machine with another will not affect the tax assessment, unless the
replacement machine belongs to a classification that requires a higher
tax rate.'19 For the first year a locality assesses an occupational license
tax on vending machines, each business owning machines in that taxing jurisdiction must, upon request, notify the jurisdiction of the
location of such machines.' 9 ' The statute requires the owner of the
machines to provide notice of this section's provisions to each
affected business premise where the machines are located. 92 Nevertheless, the business premise is responsible for obtaining the license if it is
not otherwise secured. 93
E.

Considerationsfor Future Revisions to the Local Occupational
License Taxes

Since chapter 205 underwent a major revision in 1993, reflecting a
critical compromise between public and private sector interests, future
revisions to the local occupational license tax should be placed on the
back burner. Only limited changes should be allowed during the statu94
tory time frame for reforming and adopting new ordinances.
However, additional clarification or adjustments might be necessary.
One technical change that may require the attention of the 1994
Legislature is the time required for public notice between the first and
second reading of a proposed ordinance or amendment, prior to a
vote and adoption by the governing body. The Legislature must have
made the change from fifteen to fourteen days to enable a governing
body to pass an ordinance or amendment in a two-week period.
However, to accomplish this, the statute needs to be amended to thirteen days or less. With a reclassification deadline of October 1, 1995,
and yearly renewal dates of August 1, this could place localities in a
difficult position when they are attempting to amend or enact an ordinance just prior to either deadline.
The meaning of "permanent business location" may also require
further attention by the Legislature. Although this was considered
briefly by the Local Occupational License Tax Study Commission, it

188.

Id.

189.

Id.

190. Id.
191. Id.
192. Id.
193. Id.
194. The deadline for enactment of an ordinance that reclassifies and increases rates is October 1, 1995. Id. § 9, 1993 Fla. Laws at 1227 (codified at FLA. STAT. § 205.0535(1) (1993)).
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did not endorse a recommendation.' 9 5 Section 205.042, Florida
Statutes, is the only portion of chapter 205 that discusses the location
of businesses; specifically, those persons subject to a municipal occupational license tax.'" It is unclear from the statutory language exactly
who is subject to a jurisdiction's occupational license tax, what "permanent business location" means, 97 or when a business, occupation,
or profession is "engaging in interstate commerce." 9'
A statutory reference concerning who is subject to a local occupational license tax resulted from the 1992 enactment of a new statutory
section. 99 This section precludes a municipality or county from levying a tax on a business that is regulated by the Department of Profes-

195. ACIR OCCUPATIONAL LICENSE TAxEs LEGISLATIVE REPORT, supra note 140, at 73-77.
196. FLA. STAT. § 205.042 (1991). This statute authorizes a municipal occupational license
tax that may be levied on:
(1) Any person who maintains a permanent business location or branch office
within the municipality, for the privilege of engaging in or managing any business
within its jurisdiction;
(2) Any person who maintains a permanent business location or branch office
within the municipality, for the privilege of engaging in or managing any profession or
occupation within its jurisdiction; and
(3) Any person who does not qualify under subsection (1) or subsection (2) and who
transacts any business or engages in any occupation or profession in interstate commerce, if such license tax is not prohibited by section 8 of Article 1 of the United
States Constitution.
Id.
197. See 1992 FLA. Arr'Y GEN. ANN. REP. 208, 209-10 (The opinion concluded that a municipality may not impose an occupational license tax on a business licensed by the Department
of Professional Regulation (DPR) if the business operates in the municipality without establishing a permanent business location or branch office, and the business paid an occupational license
tax to another municipality or county where it maintains its permanent business location. The
question of whether the municipality could tax the business if a permanent or branch office was
established in the municipality or if the business was not regulated by DPR was not answered.);
City of Lakeland v. Lawson Music Co., 301 So. 2d 506 (Fla. 2d DCA 1974); 1973 FLA. ATT'Y
GEm. ANN. REP. 668, 670 (reasoning that leasing space by placing coin-operated music and
amusement machines on the premises of another business in a city other than the machine owner's principal place of business constitutes a business location that can be taxed by both cities).
198.

ACIR OCCUPATIONAL LICENSE TAxs ExEcurrvE SUMMARY, supra note 131, at 73; THE

FLORIDA BAR, supra note 106, at (P)4.03. See City of Tampa v. Carolina Freight Carriers Corp.,
529 So. 2d 324 (Fla. 2d DCA 1988); Olan Mills, Inc. v. City of Tallahassee, 100 So. 2d 164 (Fla.
1958), cert. denied, 359 U.S. 924 (1959); 1987 FLA. A-r'Y GEN. ANN. REP. 144, 146 (concluding

that an insurance company engaging in interstate commerce and doing business within a municipality without maintaining a permanent business location there is subject to that municipality's
occupational license tax ordinance if the local business activities are separable from extraterritorial business activity); 1983 FLA. A-r' GEN. ANN. REP. 141, 143; 1978 FLA. ATr'y GEN. ANN.
REP. 119, 120; 1978 FLA. ATT'Y GEN. ANN. REP. 296, 298 (to be subject to tax under section

205.042(3), Florida Statutes, there must be more "local incidents" than simple solicitation of
orders and delivery of goods); 1975 FLA. Arr'y GEN. ANN4. REP. 359, 360-61 (speculating that a
contractor without a permanent business location in a municipality would probably not be taxable under section 205.042(3)).
199. Ch. 92-203, § 32, 1992 Fla. Laws 1890 (codified at FLA. STAT. § 205.065 (Supp. 1992)).
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sional Regulation and has already paid an occupational license tax to
the locality where it maintains its permanent business location or
branch office . 20 It is unclear, however, how a locality, business, or
court will determine when these conditions are met. This uncertainty
could be addressed by providing specific criteria in the statutes on
what classifies "engaging in business in interstate commerce," and
what constitutes a "permanent business location." Further, while
"permanent business location" was used only in reference to municipalities and not counties prior to 1992, the restrictive language added
in 1992 could make this determination critical for both counties and
municipalities. In any case, if the statutes fail to clarify "permanent
business location," it may be up to the courts to set the parameters.
Another item that may warrant attention is a "consolidation" of
the municipal and county occupational license taxes. The local occupational license tax has been criticized because municipalities and
counties levy separate taxes. 20' These tax structures often lack uniformity, which results in different tax amounts for one occupation, profession, or business. Authorization to develop a single occupational
license tax for a county and its municipalities may benefit local
governments and taxpayers.
An issue that may not require legislative action, but creates confusion regarding the local occupational license tax, is its mislabeling as a
"fee." The current definition of "local occupational license" states
that it is a "method by which a local governing authority grants the
privilege of engaging in or managing any business, profession or occupation within its jurisdiction. ' 20 2 The definition goes on to exclude
from its meaning "any fees or license paid to any board, commission,
or officer for permits, registration, examination, or inspection." 203
The Legislature has attempted to separate regulatory fees from
taxes, which raise revenue. However, here the words "tax" and "fee"
are used interchangeably. To help cure this problem, the 1993 Legislature made some corrections in chapter 205 by changing the term
"fee" to "tax." Still, when the local occupational license tax is collected, the local officials are required to determine compliance with a
large number of state professional regulations. It therefore often
appears to those paying the tax that the revenue is a regulatory license
fee. This misunderstanding invites criticism from the business commu-

200.

Id.

201.
202.
203.

FLA. STAT. §§ 205.032, .042 (1991).
FLA. STAT. § 205.022(1) (1991).
Id.
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nity and the general public. 2°4 In addition, the payment of additional
fees for regulatory purposes at the same time as the occupational license tax increases the probability that the tax will be labeled a regulatory fee.
IV.
A.

THE MuNiciPAL REVENUE SHARING PROGRAM

Municipal Revenue Sharing Program Before 1993

The municipal revenue sharing program was enacted in 1972 as part
of the Florida Revenue Sharing Act.20 5 The program was considered a
major attempt by the Legislature to ensure a minimum level of revenue parity across municipalities.206 Metro-Dade, Jacksonville-Duval
and all municipalities in Florida may participate in the program, provided they fulfill the eligibility requirements. 27 It is estimated that the
total distributions to municipalities through this program will be
$183,790,000 for fiscal year 1993-94.0s
Initially, the revenue sources for the municipal revenue sharing program were eleven cents of the cigarette tax, one cent of the municipal
gas tax, and the municipalities' share of the auto road tax, which was
twenty-five dollars per bus or truck line facility. 209 Currently, as
amended in 1984 and 1990, the revenue sources for this program are
32.40 of the cigarette tax collections, one cent of the municipal gas
tax, and twenty-five percent of the State Alternative Fuel Decal Users
210
Fee.

204. See generally, Home Builders and Contractors Assoc. v. Board of County Commissioners, 446 So. 2d 140 (Fla. 4th DCA 1984); Jacksonville Port Authority v. Alamo Rent-A-Car,
Inc., 600 So. 2d 1159 (Fla. 1st Dca 1992); Hollywood, Inc. v. Broward County, 431 So. 2d 606
(Fla. 4th DCA 1983).
205. Ch. 72-360, § 1, 1972 Fla. Laws 1282-89 (codified at Part II, FLA. STAT. § 218 (Supp.
1972)). The Act created separate revenue sharing trust funds for municipalities and counties,
identified the revenue sources appropriate for redistribution, specified formulas to be used for
redistribution, and listed requirements for eligibility. Id.
206. 1993 ACIR FInANCIAL INFORMATION HANDBOOK, supranote 26, at 47.
207. FLA. STAT. § 218.21(3) (1991). The definition of "municipality" in the municipal revenue sharing program includes metropolitan and consolidated forms of local government referenced in article VIII, sections 6(e) and (f), Florida Constitution.
208. The estimate for fiscal year 1993-94 is approximately $700,000 higher than the fiscal
year 1992-93 estimate of $183,085,980. STAFF OF FLA. JT. ADviS. CoUNCIL ON INTERGOVTL. REL.,
1992 ACIR LOCAL GOVERNMENT FNANC AL HANDBOOK 68 (July 1992) (on file with comm.);
1993 ACIR FINANCIAL HANDBOOK, supra note 26, at 71. The estimate for the 1991-92 fiscal year
was $186,600,004. ST'AF OF FLA. ADvis. COUNCIL ON INTEROOVTL. REL., 1991 ACIR LOCAL
GOVERNMENT FINANCIAL HANDBOOx 64 (July 1991) (on file with comm.).
209. ACIR FINANCIAL INFORMATION HANDBOOK, supra note 26, at 47.
210. Ch. 84-369, § 3, 1984 Fla. Laws 2205 (codified at FLA. STAT. § 206.87(7)(i)l (Supp.
1984)); Ch. 90-132, § 22, 1990 Fla. Laws 461 (amending FLA. STAT. § 210.20(2)(a) (1989)). See
1993 ACIR FINANCIAL HANDBOOK, supra note 26, at 52 (lists each revenue source and its statutory authority). Amendments in 1990 resulted from adjustments to revenue sharing programs
required by the mandate amendment. FLA. CONST. art. VII, § 18.
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Eligibility requirements for the municipal revenue sharing program
are numerous and demanding. These requirements include annual financial reporting and audits, a minimum ad valorem millage or dollar
equivalent, compliance with Truth in Millage (TRIM) requirements,
assurance that police officers and firefighters meet minimum standards, and certification that each dependent special district is budg21
eted separately from the general budget of the local governing body. '
These eligibility requirements also serve as requirements for other programs, including the Half-Cent Sales Tax Program, 12 the Municipal
Financial Assistance Trust Fund,2 13 the original one-to-six cent and the
additional one-to-five cent optional gas taxes.21 4 Additionally, revenue
sharing dollars may be withheld from a municipality for a number of
reasons, including failure to adopt a local government comprehensive
plan that is in compliance with part II, chapter 163, Florida
25
Statutes.
Revenue uses are aligned with the revenue sources and each of two
distributions, a guaranteed portion and a growth portion. 21 6 Only cities incorporated by 1972 receive a guaranteed distribution. 17 Municipalities are allowed to bond only the guaranteed portion of their
distribution.2 18 Growth money is the amount distributed to eligible
municipalities after the guaranteed portion is apportioned. 1 9 The
Florida Attorney General has advised that approximately 33.201o of
the funds received through municipal revenue sharing by each municipality must be used for transportation related expenditures, since that
portion of the total fund is derived from the0 Municipal Gas Tax and
2
the State Alternative Fuel Decal User's Fee. 1
B. 1993 Amendments to the Municipal Revenue Sharing Program
The municipal revenue sharing program has not been subjected to
substantial revisions since the early 1980s, with the exception of the

211. 1993 ACIR F'AmcLr4A. INFORMATION HANDBOOK, supra note 26 at 49-50 (listing the eligibility requirements and administrative or statutory authority for the municipal revenue sharing
program). See also id. at 50-51 (listing the ways governments are determined not to be in compliance with the revenue sharing eligibility requirements).
212. Id. at 25.
213. Id. at 76.
214. Id. at 123.
215. FLA. STAT. § 163.3184 (1991).
216. 1993 ACIR FINANcIAL INFORMATION HANDBOOK, supra note 26, at 55.
217. Id.
218. Id. at 57.
219. Id. at 55.
220. 1976 FLA. ATr'y GEN. ANN. REP. 435. The Attorney General concluded that municipalities are further restricted in the use of that portion of revenue sharing monies attributable to the
municipal gas tax. The monies derived from the municipal gas tax may not be used to fund the
municipal traffic engineering department's administrative or operating expenses, the staff, or the
electricity costs for street lighting. Id. at 436-37.
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adjustment of revenue sources to accommodate the mandate amendment and increases in administrative deductions. However, in 1993, a
noteworthy change affected the distribution for Metro-Dade. Since
1973, Metro-Dade's distribution has increased by seven percent each
year. 2 This amount was the guaranteed distribution for Metro-Dade,
allowing the total amount to be bonded. Each year, Metro-Dade's distribution continued to take a larger percentage of the dollars available
for distribution to other municipalities. 22 In 1993, the seven percent
annual increase was removed, effective fiscal year 1994-95.223 The new
distribution for Metro-Dade will be no less than the aggregate amount
it received in the preceding fiscal year, plus a percentage increase
equal to the percentage increase of the trust fund from the preceding
fiscal year. This amendment was seen as a noteworthy achievement
since several failed attempts to enact this change were made in previ24
ous years.
C.

Considerationsfor FutureRevisions of the MunicipalRevenue
SharingProgram

While the revision of Metro-Dade's distribution was viewed as a
necessary change and a considerable improvement in the integrity of
the program, other revisions are in order because the funds available
for the program have declined due to a slump in revenues from the

221.

Ch. 73-349, § 1, 1973 Fla. Laws 1261, 1262 (reenacting and amending Part II, FLA.

STAT. § 218.21(6)(b)).

222. Between fiscal years 1982-83 and 1991-92, the actual distributions resulting from MetroDade's 7%o guaranteed entitlement increased approximately 83.90o, from $15,728,704 to
$28,916,575. The funds remaining in the MRS Trust Fund after all guaranteed monies are distributed to eligible municipalities and to Metro-Dade are called growth dollars. Between fiscal
years 1982-83 and 1991-92, the actual distributions of growth dollars have decreased approximately 14.7%, from $98,221,464 to $83,761,543. Memorandum from Mary Kay Falconer, ACIR
Executive Director, and Chuck Hungerford, ACIR staff, to Rep. Tracy Stafford, Dem., Wilton
Manors, and Sen. Fred R. Dudley, Rep., Fort Myers, committee members, 3-4, Table I (Feb. 4,
1993) (discussing proposed bills to eliminate Metro-Dade's guaranteed 7%/0
entitlement) (on file
with comm.) [hereinafter ACIR memo on Metro-Dade's MRS entitlement].
223. Ch. 93-233, § 26, 1993 Fla. Laws 2376, 2398 (amending FLA. STAT. § 218.21(6)(b)
(1991)).
224. FLA. LEGIS. FINAL LEGISLATIVE BILL INFORMATION, 1988 REGULAR SESSION, HISTORY OF
SENATE BILLS at 198, CS for SB 1259; id., HISTORY OF HOUSE BILLS at 255, CS for HB 248; FLA.
LEoIS., FINAL LEGISLATIVE BILL INFORMATION,

1989 REGULAR SESSION, HISTORY OF SENATE BILLS

at 116, SB 597; id., HISTORY OF HOUSE BILLS at 333, HB 623; FLA. LEOis., FINAL LEGISLATIVE

BILl INFORMATION, 1992 REGULAR SESSION, HISTORY OF SENATE BILLS at 109, SB 1124; id., HIsTORY oF HOUSE BILLS at 290, FIB 1403; FLA. LEGIS., PROVISIONAL LEGISLATIVE BILL INFORMATION,
1993 REauLA SESSION, HISTORY OF SENATE BILLS at 40, SB 360; id. at 186, SB 1822; id., HtsTORY OF HOUSE BILLS at 64, HB 613. Generally, all of these bills attempted to either revise the
formula for distributing municipal revenue sharing trust funds or revise the calculations or definition of "guaranteed entitlement" for certain local governments, that is, Metro-Dade. Id.
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cigarette tax.225 Identifying a new revenue source for the program
should be a priority. In addition, the Legislature should review the
eligibility requirements and the formula used for calculating the distributions. 226 This would ensure that the distribution is in line with the
original intent of the program, which was to establish revenue parity
across municipal jurisdictions.
V.

SUMMARY COMMENTS

The 1993 legislative session resulted in a number of improvements
to local government revenues. The enactment of a new local option
gas tax, the continuation of the authority to levy the local government
infrastructure surtax and other discretionary sales surtaxes, the reform
and concurrent increase of the local occupational license tax, and a
revision in the municipal revenue sharing program are all important
contributions to the local governments goal of meeting growing infrastructure and service demands. While the 1993 revisions did not ensure maximum flexibility, an expansion in the uses of some of the
revenues was a positive change for local governments.
In the future, periodic reviews of the adequacy, equity, and efficiency of present local government revenue authorization should be
conducted. These reviews are important because of the variation
across Florida's municipalities and counties. Local governments electing to exercise the revenue authority granted in 1993 should be identified so that policymakers may consider this when reviewing previously
authorized taxes or creating new taxes. Additional information should
be gathered on unsuccessful attempts at levying authorized taxes and
the execution of interlocal agreements that allocate revenues between
local governments. A periodic and thorough survey of past and present successes and failures of state-shared revenue programs and local
option taxes will help clarify and facilitate the development of improved local government revenue provisions. The 1993 legislation is a
prime example of the benefits of looking to the past to improve our
future.

225. Between fiscal years 1982-83 and 1991-92, the actual distributions for the total Revenue
Sharing Trust Fund for all municipalities, including Metro-Dade, decreased approximately
0.7%, from $190,421,274 to $189,164,184. ACIR Memo on Metro-Dade's MRS entitlement,
supra note 202, at 3 (Table I).. From fiscal year 1982-83 to 1991-92, the cigarette tax contribution
to the MRS Trust Fund decreased approximately 7.7%, from $135,904,236 to $125,417,010.
STAFF OF FLA. S. COMM. ON FIN., TAX'N & CLAIMS, 1988 FLORIDA TAX HANDBOOK 44 (1988) (on
file with comm.).
226. The last effort to review the program was initiated by the Florida ACIR at their March
26, 1990, meeting, Florida ACIR Meeting Agenda, Docket Book, Tab C (Mar. 26, 1990) (on file
with comm.).

